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Dear Ms. Lcnvrey: 

You have asked this office to determine whether, under chapter 2257 of the 
Oovemment Code, a depository institution may secure a deposit of public tkxls with 
Small Business Administration Certificates (“SBA certikates”). You state that the 
depository institution (the “depository”) for the Cii of Denver City has pledged SBA 
certificates as collateral. You explain that “[a] portion of the SBA certificates are 
guaranteed by the l?.dl faith and credit of the United States Government,” but a portion is 
tmguaranteed. You stipulate, however, that the depository does not purchase any 
unguarant~ portion of the SBA cuiiticates. 

Section 105031(a) of the Local Government Code specifies that a bank* or 
savings association2 that desires to qua@ as a municipal depository3 must, no later than 

‘scaioI1 105.001(l) of UK L.ncal -tCadedcone5”banL’as”astate~olanational 
bank domiciled in this state.” see Lud Got4 code 5 105.001(11) (dcthing ‘national bmtk’), (13) 
(defining “state bank”). 

?jcuion 105.001(12) of the Local GLvmamntco&detim”savings~n”aa”aalate 
swine amciation or a federal savings association dmniciled in this state.’ See id. 8 105.001(10) 
(&tilling “fcdaa savings association”), (15) (&tilting ‘state savings amociation*). 

‘A “depwjtofy” is tbe bank credit union, or savings a.wbatbn that a municipality da% to 
provide -tory service. Id. p 105.001(4); see o/so id. p 105.001(2) (defining “credit union”). 
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five days before the term of the depository services contract4 commences, provide security 
for the funds that the municipality will deposit pursuant to the terms of the depository 
services contract. Section 105034(a)(5) of the Local Government Code requires a 
municipal depository, among other things, “to provide and maintain security at the level” 
the Public Funds Collateral Act, chapter 2257 of the Government Code, reqrires.~ 

Section 2257.021 of the Government Code requires a depository to secure a 
deposit of public finds by eligible security to the extent and in the manner that chapter 
2257 requires. An investment security, defined as “an obligation that in the opinion of the 
attorney general of the United States is a general obligation of the United States and 
backed by its 111 thith and credit,” Gov’t Code 5 2257.002(6)(A), constitutes eligible 
security, see id. 8 2257,002(5)(B). A security in which a public entity may invest under 
chapter 2256, subchapter A of the Government Code, including an obligation of the 
United States or its instrumentslities, also constitutes eligiile security.6 Id. 
$8 2256.006(l), 2257.002(5)(B), (6)(C). The total value of eligible security to secure a 
deposit of public funds must be in an amount calculated pursuant to section 2257.022. 
The public entity depositing the fimds must determine, in accordance with its approved 
written policy, ifan investment security is eligible to secure deposits of public funds. Id. 
5 2257.023(a). 

You have stated that the SBA certificates Denver City’s depository has put up to 
secure the municipality’s deposit are wholly backed by the full faith and credit of the 
United States. We therefore assume that the SBA certificates are genera) obligations of 
the United States. However, section 2257.023(a) of the Government Code requires the 
municipahty to determine in the first instance whether, in accordance with its approved 

‘A “depository savieu mntraet” is a amtma lxtwen a municipality and its dcposirory 
omtaining term6 and mnditions relating io the dcpitory’s meipt and disbursnn*1 tofmmdeipalftmd5. 

?hc Seventy-third Legislahrrc mpeated V.T.C.S. article 2529b1, about which you specitically 
ask. See Aets 1993,73d Leg. ch. 268,s 46(l); in>a note 7. The same legislatum also amended section 
105.034(5) ofthe Local (lovmmmt Code to r&r explicitly to the public Funds Collatesal Act, V.T.C.S. 
article 25296 Se id. ch. 234.5 1. Additionally, the Seventy-third Legislature nonsubstantively coditkd 
sod repealed V.T.C.S. article 2529d. See id. ch. 268, $5 1.46. 

6Yoo do not inform us as to whether the SBA certitlcates would constitute any other kind of 
invmtnmt in which a public entity may imvst under chapter 2256, subchapter A of the Nt 
COdC 
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written policy, the SBA certificates are eligible to secure deposits of the municipali@s 
funds.7 This office cannot say as a matter of law that the SBA certificates about which 
you ask are investment securities that constitute eligible security under the Public Funds 
Collateral Act. 

SUMMARY 

Pursuant to chapter 2257 of the Government Code, a municipal 
depository institution may secure a deposit of public funds with, 
among other things, “an obligation that in the opinion of the attorney 
general of the United States is a general obligation of the United 
States and backed by its fir11 faith and credit” or an obligation of the 
United States or its instrumentalities. Whether a particular 
investment security is eligible to secure a deposit of public timds is a 
question that the municipality must determine in the first instance. 

Yours very truly, 

Assistant Attorney General 
Opiion Committee 

~~alsoindicatethatthcSBAcatificatesan”rradily~leonadailybasisaod...han 
a ddinin~ principal balance.” Under V.T.C.S. article 2529b-1, which the Seventy-tldnl L.@&ure 
repdcd,sesvpronote5,agovemmcn t security was “eligible and lawlid security for all deposits of 
plblicfimdsofthcS~ofTurasandanyplblicaeencytotbeuacotoftbemarketvaluethacaf” 
V.T.C.S. art. 2529b1, $8 l(a), 2. rqxakd by AUS 1993, 73d Leg., ch. 268, $j 46(l). Article 2529&l, 
aeuion l(a) dofincd the term ‘govcmmen t semlitica” to ilKhd0, among othea things, ‘dilcct obtigatioas 
oftbcUnltcdStatccofAmaice,obti~~whichinthcopinionofUrattonvygeoaal~tbeUnitcd 
States arc gcad obligations of the United States and backed by its kll faith and cmdit, cbligations 
~bythcUnitcdStatcsofAmnica,cvidarcdiadebtedassoforparlicipationartificatcs 
Buaraatecdby[certainfedrral~]including...NcwHousingAutborityBondsaadProjcaNotcsfully 
Jcanrdbycontraaswiththeunitedstatcs~Amaicaprovidedsuchtamsshallwtiacludcany 
dAigation with a declining principal b&me.” (Emphasis added.) Rcgadcss of how this oflice might 
hme lllqmd the ddinition of “gommncnt seani* io the mntcxt of article 2529b-1, see Attontey 
Gcnd Opiion IM-1033 (1989) at 6, we M longer must consider whether an obligation that is badced 
bythefullfai(handcrcditofthcUnitcdStateswitha&fliningvalueisagovunment sccurilythata 
dcpositoryiastiMionmayuseto-adcpositofpublicfunds. 


